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NOTES. 563 

doubtless true that preferences, however firmly rooted in the law, are 
always in a sense inequitable, 13 yet surely no common creditor has 
ever been debarred from receiving a preference solely on the ground 
that his information as to the debtor's circumstances was better than 
that of his fellows. Even therefore if such creditor is also a di- 
rector, no sufficient reason appears for denying him the right to resort 
to all available legal methods for securing the payment even of 
preexisting claims. 14 The possibility that he may take advantage of his 
position to perpetrate fraud being of course only an evidential dif- 
ficulty not affecting the principle upon which his right is based, 15 
is no ground for depriving him of this privilege. On the other 
hand, in upholding the validity of all preferences to directors on 
the theory that no fiduciary relation exists between them and the 
creditors, 16 and in sustaining such preferences despite misrepresenta- 
tions on the part of the recipient relied on by the other creditors, 17 
certain cases have gone to an unwarrantable extreme. The true rule, it 
is submitted, is tie logical consequence of the theory of the di- 
rector's fiduciary capacity. Upon the complete insolvency of the cor- 
poration, in the sense defined above, 18 even though the assets are 
not regarded in any strict sense as a trust fund, still it is apparently 
recognized that a claim upon the director's duty, and a right to 
insist upon his good faith is transferred to the creditors at the 
same time that they acquire the beneficial interest in the corporate 
assets. Since, however, the director is not technically a trustee, 
it would seem that nothing more should be required of him in 
accepting preferences from his corporation than to assume the burden 
ordinarily placed upon a fiduciary of showing his complete "bona 
fides in the transaction. 19 Accordingly the decision in the principal 
case, in refusing to set aside such a preference, seems to be beyond 
criticism. 



Standing op Executors and Administrators in a Foreign Court. — 
The general rule that an executor or administrator cannot, as such, 
either sue or be sued in a State or country other than the one by 

director to receive a preference if he takes no undue advantage by virtue of 
his official position, Bank of Omaha v. Clark (1899) 58 Neb. 183, and even 
though he voted therefor, provided that his vote was not necessary for a 
majority. Swift & Co. v. Dyer-Veatch Co. (1901) 28 Ind. App. 1; Lever- 
ing v. Bimel supra. 

"Sabin v. Columbia Fuel Co. (1893) 25 Ore. 15; Gould v. Little Rock 
Ry. Co. (1892) 52 Fed. 680. 

"Gould v. Little Rock Ry. Co. supra; Bank v. Ward supra. 

"Corey v. Wadsworth (1897) 118 Ala. 488. 

"Nappanee Canning Co. v. Murdoch (1902) 159 Ind. 614. 

"Garrett v. Burlington Plow Co. (1886) 70 la. 697; Warfield Co. v. 
Marshall Canning Co. (1887) 72 la. 666. 

"See note 3- 

"Additional safeguards, as that the burden of proof is placed upon the 
directors to show that the transaction is not for their benefit alone, may 
be imposed. Schufeldt v. Smith (1895) 131 Mo. 280; Grimm v. Rubber 
Co. (1899) 149 Mo. 181. The uniform attitude of the courts in scrutinizing 
all such transactions most closely, eliminates the danger of abuse when the 
operation of the undoubted right to prefer general creditors is extended 
to directors. 
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virtue of whose recognition he holds his office, 1 is almost universally 
admitted and approved. The denial to these personal representatives 2 
of the right to sue heyond the bounds of the sovereign State whose 
seal makes valid their letters of administration is but a natural con- 
sequence of the development of their duties and powers through 
legislative enactment. 8 The courts have endeavored to sustain the 
rule refusing the privileges of their processes to foreign* executors 
or administrators on the ground that they were solicitous for credit- 
ors within the State, and would not aid in having the assets of the 
deceased removed from their control, and thus compel their citizens 
to seek the aid of courts of a foreign jurisdiction. 5 When there are 
no creditors in the Stafe, however, this reasoning has no force,* and 
the rule itself is at times felt to be without principle, 7 but is admit- 
tedly too heavily weighed down with authorities to be overturned. 8 
The courts, however, recognize that it is a mere disability and not 
want of title which prevents a foreign executor from suing, 9 and 
comity between States 10 or compliance -with the laws in regard to tak- 
ing out ancillary letters 11 or registering those he already holds 12 
may remove his disability and open to him the doors of the courts. 18 
A foreign administrator's immunity is as generally acknowledged as 
is his disability to sue, and rests on sounder reasoning. His duties 
and liabilities are fixed by the court which appoints him; to it he 
must account; 1 * to it alone is he responsible; 15 and therefore no in- 
terference by a court of another sovereignty should be permitted. 16 

^tory, Confl. of L. § 513. 

"No distinction need be made between administrators and_ executors in 
considering their powers and duties. Redfield, Law & Practice of Surro- 
gates Courts (6th ed.) § 515. 

'See 2 Bl. Com. 494. 

*An executor is foreign not because of his residence, but because it is 
a foreign court which appoints him. Hopper v. Hopper (1891) 125 N. Y. 
400. 

5 Riley v. Moseley (1870) 44 Miss. 37; Sayre v. Helme (1869) 61 Pa. St. 
299; Mansfield v. McFarland (1902) 202 Pa. St. 173; Terrell v. Crane 
(1881) 55 Tex. 81. 

•See Taylor v. Syme (1900) 162 N. Y. 513. 

'Putnam v. Pitney (1891) 45 Minn. 242, 245. 

8 See Putnam v. Pitney supra. 

'Beaman v. Elliot (Mass. 1852) 10 Cush. 172; and see Gregory v. 
McCormick (1893) 120 Mo. 657; Walker v. Welker (1893) 55 111. App. 118; 
Smith v. Peckham (1876) 39 Wis. 414. 

"See Boyd v. Lambeth (1852) 24 Miss. 433. The New England Colonies 
originally had a mutual understanding in regard to permitting suits by 
each other's administrators. See Goodwin v. Jones (1807) 3 Mass. 514. 

"Mere probate of will is not sufficient. Porter v. Trail (1878) 30 N. J. 
Eq. 106. 

"See Smith v. Peckham supra. 

"The administrator will be permitted to sue in case it is impossible for 
him to qualify by getting ancillary letters. Doud v. Wolf (Pa. 1854) 
1 Pitts. 107; Purple v. Whithed & Trustee (1876) 49 Vt. 187. 

"Vaughan v. Northup (1841) 15 Pet. 1; Boyd v. Lambeth supra. 

"Lewis v. Parrish (1902) 115 Fed. 285; Snyder v. Hochstetler (1893) 
88 la. 621. 

"Collins v. Steuart (N. Y. 1896) 2 App. Div. 271. 
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Accordingly most jurisdictions hold void a judgment rendered against 
an executor or administrator of a foreign State, 17 even though he 
appeared voluntary to defend 18 or himself' instituted the action, 10 
and the real facts rather than the mere wording of the pleadings will 
determine the true character of the defendant. 20 

This lack of jurisdiction 21 of the courts^ of one State over the 
executors and administrators of another, -while approved as a broad 
principle, is nevertheless denied on slight pretext 22 when the court's 
jealousy for the interests of its own citizens is aroused. 23 In an 
action at law an executor can usually plead successfully the foreign 
source of his responsibility, 24 but if on any ground the suit can reach 
the ear of equity the executor will be required to answer, if the 
court has jurisdiction of his person. 25 The mere fact, indeed, that 
the foreign administrator still has undistributed funds on hand should 
not give even courts of equity control over him, unless he is guilty 
of a breach of trust, 28 or of positive misconduct, 27 or there is danger 
that the assets which he holds will be wasted; 28 but even this limita- 
tion is frequently disregarded, and if the executor comes into the ' 
State bringing assets with him 20 or collects them there, without fur- 
ther query he is held to be a trustee and therefore subject to the 
orders of the court. 80 On whatever ground it holds him, however, 
the court is governed by the law of the jurisdiction to which he is 
primarily liable. 81 An especial willingness to hold the administrator 
a trustee is evinced in those cases where part of the assets which 

"Jefferson v. Beall (1897) 117 Ala. 436; Judy v. Kelly (1849) 11 111. 211. 

"Jefferson v. Beall supra; Greer v. Ferguson (1892) 56 Ark. 324. For 
a case holding that because of his appearance the defendant was estopped 
to deny that he was an executor liable in that court, see Davis v. Con- 
nelly's Ex'rs (Ky. 1843) 4 B. Mon. 136. 

"Parsons v. Lyman (1859) 20 N. Y. 103, 112; Brookshire v. Dubose 
(N. C. 1855) 2 Jones Eq. 276. 

"Collins v. Steuart supra. 

"This is sometimes placed not on a lack of jurisdiction, but on reasons 
of policy. See Alger v. Alger (N. Y. 1884) 31 Hun 471 ; Norman's Adm'r 
v. Grognard (1865) 17 N. J. Eq. 425. 

s See Brown v. Knapp (1879) 79 N. Y. 136, 143. 

"Montgomery v. Boyd (N. Y. 1903) 78 App. Div. 64; Johnson v. Jackson 
(1876) 56 Ga. 326. 

"Field v. Gibson (N. Y. 1878) 56 How. Pr. 232; Metcalf v. Clark (N. 
Y. 1864) 41 Barb. 45. 

"Gulick v. Gulick (N. Y. i860) 33 Barb. 92. 

"Marshall v. Bresler (N. Y. 1885) 1 How. Pr. [n. s.] 217; Falke v. 
Terry (1004) 32 Colo. 85. 
"Lewis v. Parrish supra. 

"Lewis v. Parrish supra; Manion's Adm'r v. Titsworth (Ky. 1857) 18 
B. Mon. 583, 597 ; Field v. Gibson supra; but see Hedenberg v. Hedenberg 
(1878) 46 Conn. 30. 

a Tunstall v. Tollard's Adm'r (Va. 1840) 11 Leigh 1, 24. 

M Oney v. Ferguson (1895) 41 W. Va. 568; Keiningham v. Keiningham's 
Ex'r (Ky. 1903) 71 S. W. 497; Hussey v. Sargent (1903) 116 Ky. 53, 74; 
Beeler v. Dunn (Tenn. 1859) 3 Head 87. 

"Norman's Adm'r v. Grognard supra; Manion's Adm'r v. Titsworth 
supra. 
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he holds is land situated -within the control of the court. 32 Where the 
hands of the administrator are empty, either through his misconduct 
or because he has accounted to the court which appointed him 33 
and has been discharged, there being no trust res, it is evident that 
no ground remains for holding the administrator a trustee. With- 
out attempting, however, to justify their position by any such theory, 
the courts, in order to afford a remedy 34 or prevent a total failure of 
justice, 35 have boldly entertained suits against foreign administrat- 
ors. 34 This tendency is well illustrated by the recent case of Gutrer 
v. State of Tennessee (Miss. 1911) 54 So. 434, in which an admin- 
istrator, having received his letters from a Tennessee court, ob- 
tained a sum of money in that State and then, removing it to Mis- 
sissippi, squandered the entire fund. In an equity action against 
the administrator and his bondsmen the question of the jurisdiction 
was squarely presented to the court, but although no theory of trust 
law could be invoked because no assets remained, and although, as was 
pointed out in the dissenting opinion, the action was for a money 
judgment alone, the court nevertheless held that to prevent a total 
failure of justice it would not refuse to hear the cause. While 
plainly in contravention of the broad rule originally recognized, this 
decision did not conflict with the spirit of the modern authorities 
and would seem to be justified by its results. 



The Eight to Immunity from Wrongful Publicity. — The concep- 
tion of a right of privacy, though of very recent origin, 1 has already 
received the sanction of so many judges that it cannot be dismissed 
as a mere ephemeral theory. 2 Though not passed upon by a court of 
record prior to 1891, 3 many earlier cases contained elements involving 
the existence of such a right, and in spite of the fact that the decisions 

"Clopton v. Booker (1872) 27 Ark. 482; see McNamara v. Dwyer 
(N. Y. 1838) 7 Paige 239. 

"See Ordronaux v. Helie (N. Y. 1846) 3 Sandf. Ch. *5I2, 519. 

"Johnson v. Jackson supra. 

M McNamara v. Dwyer supra; Colbert v. Daniel (1858) 32 Ala. 314, 331 ; 
Atchison's Heirs v. Lindsey (Ky. 1845) 6 B. Mon. 86. 

"See Lake v. Hardy (1876) 57 Ga. 459, 467. 

'The first definite presentation of the idea in our legal history seems 
to have been in a very able article in 4 Harv. L. Rev. 193. It was, how- 
ever, well recognized in the Roman Law, and is embodied in the law of 
France to-day. 

'This doctrine has, however, been rejected in Henry v. Cherry (1909) 
30 R. I. 13, and in Roberson v. Folding Box Co. (1902) 171 N. Y. 538. 
The latter case, however, resulted in a statute declaring the existence of 
such a right. Laws of N. Y. 1903, c. 132, p. 308. It has also been dis- 
countenanced in Atkinson v. Doherty (1899) 121 Mich. 372, although that 
case, like that of Schuyler v. Curtis (1895) 147 N. Y. 434, only decided 
that a right of privacy dies with the person, and does not descend as an 
asset to his representative. For a partial list of contrary decisions see 
note 16 infra. 

'Though the point was involved in the unreported case of Manola v. 
Stevens in 1890, the first reported cases seem to be Special Term decisions 
of the New York Supreme Court in 1891 : Schuyler v. Curtis, 27 Abb. 
N. C. 387, overruled in 147 N. Y. 434 supra, and Mackenzie v. Soden Min- 
eral Springs Co. 27 Abb. N. C. 402. 



